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In recent years, the marine ecologica l damage is much more serious, with 
more and more sea areas were polluted and destroyed. According to Paragraph 
2, Article 90 of China‟s Marine Environmenta l Protection Law, Marine 
Environmenta l Supervision and Management Organizat ions have the right to  
claim for marine ecologica l damage on behalf of the State. But there are no 
provisions about the exact claimants, and it has no future provisions on Scope 
of Compensation and the related enforcement inst itution.  Due to the too simple  
provision of this clause, many issues arising in practice. For example, in the  
case of “Tesaman Oil Pollut ion”, which was known as “fr ist claim for marine  
ecological damage”, only the claim for the marine environmenta l capacity loss 
and the costs of invest igat ion, monitoring and damage assessments were 
supported by the first- instance court. Afterwards, the both parties appealed 
against the verdict, and the two sides were fina lly reconciled after seven years. 
For the problems above, the thesis attempts to make a study on the claim 
for marine ecological damage. At present, Scholars in our country have quite a 
few research about the claimants of marine ecological damage, while they pay 
less attention to the scope of compensation. So, the thesis focuses on the scope 
of compensation. Specifically, the thesis consists of three chapters: Chapter 1, 
the thesis introduces the concept of marine ecological damage, and  points out 
the legal basis of State‟s right to claim for marine ecologica l damage; Chapter 2, 
combining with the legislat ion and judicial practice on claim for marine  
ecological damage at home and abroad, the thesis analyses the related 
provisions about scope of compensation in internat iona l convention and foreign 
legis lation, the claim lodged by plaintiff in judic ia l practice and the opinion of 
the court. Chapter 3, the thesis points out the condition of init iating proceedings,  















scope of compensation. 
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引  言  
1 
引   言 
2011 年 6 月，最引人注目的事件莫过于蓬莱 19-3 油田溢油事故。蓬莱
19-3 油田地处渤海湾，共有 5 座平台，其中的 B 平台和 C 平台分别在 6 月
4 日、17 日发生溢油事故，泄漏出的原油在风和海油作用下，形成了长长
的油带。6 月 17 日中午，在 C 平台西北方向形成了长约 13 公里、宽约 100
至 500 米的油带，第二天溢油覆盖面积则进一步延伸，达到约 138 平方公
里。7 月 5 日，国家海洋局正式披露该溢油事故，认定此次事故是人为责任
事故，康菲为事故责任方，并称溢油导致周围海域 840 平方公里的一类海
水下降到了劣四类，对我国的海洋环境造成了一定程度的污染损害。然而
康菲在 12 日谈及蓬莱 19-3 油田 B 平台溢油时则表示，“这是该油田已知
的第一次海底渗油事件”；对于 C 平台溢油，康菲认为，“矿物油油基泥
浆泄漏是由于钻井作业期间钻遇油藏中的未预见高压带。”7 月 13 日，国
家海洋局勒令溢油的 B、C 平台停产，并要求康菲做到“两个彻底”，责
令其在 8 月 31 日前彻底封堵溢油点。然而康菲在清理残留油污的操作上依
旧惯行临时补救措施，在大限之日，在 C 平台处还有将近 9 处油污渗漏点
未处理的情况下，康菲却对外宣称，他们已经按照国家海洋局的指示，彻











                                                 
① 聚焦渤海蓬莱油田溢油事故[EB/OL]. http://www.xinhuanet.com/fortune/zhuanti5.htm, 2012-01-16. 




















































































第一章  海洋生态损害索赔概述 















害”(ecologica l damage)、“纯生态损害”(pure ecological damage)、“环境
本身的损害”(damage to the environment perse)、“环境损害”(environmenta l 
damage)、“纯环境损害” (pure environmental damage)、“环境损伤”




美国 1980 年《综合环境反应、补偿和责任法》(CERCLA)第 101 条规














第一章 海洋生态损害索赔概述  
5 
定，该法所指的“损害”是指由于该法第 107 条 a 款或第 111 条 b 款规定
的自然资源的损害(injury)和灭失 (loss)所造成的损害。①1990 年的美国《油
污法》(OPA)第 1002 条 b 款 2 项将“自然资源损害”界定为 :对自然资源的
侵害、破坏、丧失或者因失去用途而遭受的损害（damages for injury to, 






害和环境损害（ impairment of the environment）的民事责任”。此处环境损
害指“环境的物理、化学、生物性能的任何重大退化”，不包括“对财产




即受“自然 2000 网络”（the natural 2000 network）保护的区域和物体的损
害。”④从中可以看出，白皮书已经强调了“生态损害”与传统的以环境为
媒介的人身、财产损害的不同。2004 年 3 月 10 日，欧盟又通过了一项《预






                                                 
① 蔡守秋.关于处理环境纠纷和追究环境责任的政策框架[J].科技与法律,2005,(1):111-118. 
② “ „Natural Resources‟ includes land, fish, wildlife, biota, air, water, ground water, drinking water supplies, and 
other such resources belonging to, managed by , held in trust by, appertaining to, or otherwise controlled by the 
United States(including the resources of the exclusive economic zone), any state or local government or Indian 
tribe, or any foreign government. ”. Section1001(20), Oil Pollution Act , U.S.A(1990)[EB/OL]. 
http://epw.senate.gov/opa90.pdf, 2011-10-20. 
③ 竺效.生态损害的社会化填补法理研究[M].北京:中国政法大学出版社,2007.4-5. 










































                                                 
① Article2(1),2(2), Directive 2004/35/CE of the European Parliament and of the Council :on Environmental 
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